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Background 
On March 11, 2020, the World Health Organization formally declared the COVID-19 epidemic to be a pandemic. 

On March 17, 2020, the Ontario Government declared a provincial state of emergency to help contain the spread 
of COVID-19 and protect the public. As a result, all organized public events of 50 people or more were prohibited, 
and various businesses and establishments were required to close. 

This was followed by further orders from the province under the authority of the Emergency Management and 
Civil Protection Act (“EMCPA”), including the mandatory closure of all nonessential workplaces ordered on March 
23, 2020, to take effect on March 24, 2020. Most construction activity was permitted to continue. 

The list of essential workplaces was revised on April 3, 2020, to limit the kinds of businesses deemed essential 
and therefore permissible to operate. The list was further revised by a letter issued by the Minister of Agriculture, 
Food and Rural Affairs on April 10, 2020 to add, as a new item to the list, “Construction projects that are due to be 
completed before October 4, 2020 and that would provide additional capacity in the production, processing, 
manufacturing or distribution of food, beverages or agricultural products.” Although fewer workplaces were 
deemed essential, a significant amount of construction activity remains permissible and can be continued, 
provided that appropriate measures are implemented and maintained so as to ensure physical distancing and the 
safety of personnel on site.  

Similar measures have been implemented by provincial governments across Canada. 

Apart from the above-noted disruptions, there is no question that all participants in construction have experienced 
delays and disruptions in varying degrees due to COVID-19. These include disruptions in the workforce, delays in 
obtaining materials and equipment, reduced productivity due to the measures necessary to ensure safety (e.g. 
physical distancing; staggering of work; enhanced sanitary measures required, etc.), and so on.  
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This bulletin reviews potential Contractor claims for additional costs due to the pandemic, followed by a brief 
discussion on the impact on consultants and considerations relating to the OAA-600 contract, and finally some 
recommendations to Owners navigating this. 
 

Potential Contractor Claims 
The Contractor’s right to claim for additional compensation will be found in the contract, and each contract needs 
to be carefully analyzed. This discussion will focus on CCDC 2 stipulated price contracts. Under this contract, 
there are several avenues potentially available to the Contractor for seeking additional compensation and an 
increase in the Contract Price:  

i. Costs of changes due to coordination with other work 

GC 3.2.5 Where a change in the Work is required as a result of the co-ordination and integration of the work of other 
Contractors or Owner's own forces with the Work, the changes shall be authorized and valued as provided in GC 6.1 – 
OWNER’S RIGHT TO MAKE CHANGES, GC 6.2 - CHANGE ORDER and GC 6.3 – CHANGE DIRECTIVE. 

Should the Contractor be required to re-sequence some or all the work by the Owner’s own forces or the work of 
other Contractors with that of the Contractor to make up for delay caused by the pandemic, GC 3.2.5 may apply.  

ii. Costs of Change Order Work 

GC 6.2.2 When the Owner and Contractor agree to the adjustments in the Contract Price and Contract Time or to the method 
to be used to determine the adjustments, such agreement shall be effective immediately and shall be recorded in a 
Change Order. The value of the work performed as the result of a Change Order shall be included in the application 
for progress payment. 

GC 6.2.2 could apply in the scenario where the Owner and the Contractor may agree to an extension of the 
schedule and associated increase to the Contract Price, as recorded by the Change Order.  

iii. Costs of Change Directive Work 

GC 6.3.6 The adjustment in the Contract Price for a change carried out by way of a Change Directive shall be determined on 
the basis of the cost of the Contractor’s actual expenditures and savings attributable to the Change Directive, valued in 
accordance with paragraph 6.3.7 and as follows: 

A Change Directive is applicable in the scenario where the Owner requires the Contractor to proceed with a 
change in the Work before an agreement is reached between the Owner and the Contractor as to the Contract 
Price and Contract Time adjustments. A scenario where this may apply would be if the Owner were to direct the 
Contractor to obtain alternate equipment to replace originally specified equipment which has been delayed due to 
the pandemic.  
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iv. Costs of unforeseen physical conditions 

GC 6.4.1 If the Owner or the Contractor discover conditions at the Place of the Work which are: 
.1 subsurface or otherwise concealed physical conditions which existed before the commencement of the Work which 
differ materially from those indicated in the Contract Documents; or 
.2 physical conditions, other than conditions due to weather, that are of a nature which differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for in 
the Contract Documents, then the observing party shall give Notice in Writing to the other party of such conditions 
before they are disturbed and in no event later than 5 Working Days after first observance of the conditions. 

  
GC 6.4.2 The Consultant will promptly investigate such conditions and make a finding. If the finding is that the conditions differ 

materially and this would cause an increase or decrease in the Contractor's cost or time to perform the Work, the 
Consultant, with the Owner's approval, will issue appropriate instructions for a change in the Work as provided in GC 
6.2 - CHANGE ORDER or GC 6.3 - CHANGE DIRECTIVE. 

 
Although arguably less likely than the above considerations, Owners could see Contractors argue that the 
presence of COVID-19, or even the threat of this, constitutes a “concealed physical condition which existed before 
the commencement of the Work” and/or a physical condition of a nature which differs materially from those found 
ordinarily to exist, etc.”. In that case, the Contractor could be entitled to additional compensation for related costs. 

v. Costs of delay 

There are three express delay provisions in CCDC 2: GC 6.5.1, GC 6.5.2, and GC 6.5.3. The following discussion 
expands on how each one might be applicable for construction projects impacted by the COVID-19 pandemic.  

a. Costs of delay caused by Owner 

GC 6.5.1 If the Contractor is delayed in the performance of the Work by an action or omission of the Owner, 
Consultant or anyone employed or engaged by them directly or indirectly, contrary to the provisions of 
the Contract Documents, then the Contract Time shall be extended for such reasonable time as the 
Consultant may recommend in consultation with the Contractor. The Contractor shall be reimbursed by 
the Owner for reasonable costs incurred by the Contractor as the result of such delay. 

For this condition to apply and the Contractor to be eligible to recover both time and reasonable costs, it 
must be shown that the work was delayed “by an action or omission of the Owner, Consultant … 
contrary to the provisions of the Contract Documents”. One example where this might apply would be if 
the Consultant refused to attend the site to perform necessary reviews for a project which is otherwise 
on the essential list and on which appropriate protocols have been implemented related to COVID-19. 
In that event, there is the potential for a finding that this refusal constituted an act or omission contrary 
to the Contract Documents within the meaning of 6.5.1.   
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b. Costs of delay caused by stop work order 

GC 6.5.2 If the Contractor is delayed in the performance of the Work by a stop work order issued by a court or 
other public authority and providing that such order was not issued as the result of an act or fault of the 
Contractor or any person employed or engaged by the Contractor directly or indirectly, then the Contract 
Time shall be extended for such reasonable time as the Consultant may recommend in consultation with 
the Contractor. The Contractor shall be reimbursed by the Owner for reasonable costs incurred by the 
Contractor as the result of such delay. 

This clause has been cited by Contractors on a number of projects Colliers is working on and it is 
anticipated it will continue to be cited by Contractors, especially for those which are not on the 
province’s essential services list (as revised) and have therefore had to shut down. 

Under GC 6.5.2, the Contractor gets time and reasonable costs incurred as a result of the delay. 

c. Costs of delay due to circumstances beyond the Contractor’s control 

GC 6.5.3 If the Contractor is delayed in the performance of the Work by: 
.1 labour disputes, strikes, lock-outs (including lock-outs decreed or recommended for its members by a 

recognized Contractors’ association, of which the Contractor is a member or to which the Contractor is 
otherwise bound),  

.2 fire, unusual delay by common carriers or unavoidable casualties, 

.3 abnormally adverse weather conditions, or 

.4 any cause beyond the Contractor’s control other than one resulting from a default or breach of Contract 
by the Contractor, then the Contract Time shall be extended for such reasonable time as the Consultant 
may recommend in consultation with the Contractor. The extension of time shall not be less than the time 
lost as the result of the event causing the delay, unless the Contractor agrees to a shorter extension. The 
Contractor shall not be entitled to payment for costs incurred by such delays unless such delays result 
from actions by the Owner, Consultant or anyone employed or engaged by them directly or indirectly. 

 
GC 6.5.3 is often referred to as the “force majeure” clause, although CCDC does not use the term 
“force majeure”. It is this 6.5.3 which covers the risks frequently found in other force majeure clauses. In 
the case where GC 6.5.3 applies (where the delay is beyond the control of either party), the risk is 
shared between Owner and Contractor such that the Owner absorbs the delay to its project and the 
Contractor absorbs its costs arising from the delay.  

It is reasonably obvious that the pandemic qualifies as a “cause beyond the Contractor’s control” as 
described in 6.5.3. Under 6.5.3: 

a) There must be a delay to the Contractor in the performance of its work; 
b) The delay must be due to any cause beyond its control; and, 
c) The costs to which the Contractor is disentitled must be costs incurred by such delay. 

 
There is question as to which of GC 6.5.2 and GC 6.5.3 should govern in the case of delay related to 
the pandemic. This is very important because under 6.5.2 the Contractor is entitled to adjustment of 
both the schedule and the contract price, while under 6.5.3 the Contractor gets the schedule adjustment 
only.  



 

 

 

  

5 

 

In our view, the better interpretation is that 6.5.3 should govern for two reasons: 

(1) the underlying premise behind 6.5.2 seems to be that it is the Owner that is in ultimate control of its 
land and its project, and any stop work order issued on its project should properly be its risk, not the 
Contractor’s, because it is presumptively the Owner that could have done what was necessary to 
avoid the stop work order in the first place. This obviously doesn’t apply where the stop work order 
is the result of a pandemic for which no one can be said to be responsible, as 6.5.3 contemplates.  
 

(2) Under GC 7.2.2, the Contractor has a right to terminate the contract if the period of suspension due 
to a stop work order exceeds 20 Working Days; see the comments below. While this termination 
right of the Contractor may be supportable in principle if the prolonged stop work order could be 
said to be the Owner’s responsibility, it makes no sense if the work stoppage was the result of 
circumstances which neither party could control, as 6.5.3 otherwise contemplates. We note that 
CCDC does not provide a corresponding right of the Owner to terminate in the event of a prolonged 
suspension; only the Contractor has this right.    
  

Notwithstanding above, there are arguments going the other way, and that 6.5.2 should take 
precedence notwithstanding that the stop work order could not possibly be said to be an Owner 
responsibility, There is no case law on this point that we are aware of, and the industry will likely need a 
judicial interpretation to settle the issue. 

Another example of GC 6.5.3 being applicable would be scenario where the municipality delays in 
conducting inspections and issuing permits. Assuming the delay is not attributable to other factors such 
as the Contractor’s failure to implement and maintain enhanced virus protection on site, this could be 
considered to be another instance of a delay beyond the control of the Contractor. 

vi. Costs attributable to toxic or hazardous substances not brought to the site by the 
Contractor 

GC 9.2.5 If the Contractor 
.1 encounters toxic or hazardous substances at the Place of Work, or  
.2 has reasonable grounds to believe that toxic or hazardous substances are present at the Place of Work, which 

were not brought to the Place of Work by the Contractor or anyone for whom the Contractor is responsible and 
which were not disclosed by the Owner or which were disclosed but have not been dealt with as required under 
paragraph 9.2.4, the Contractor shall 

.3 take all reasonable steps, including stopping the Work, to ensure that no person’s exposure to any toxic or 
hazardous substances exceeds any applicable time weighted levels prescribed by applicable legislation at the 
Place of Work, and 

.4 immediately report the circumstances to the Consultant and the Owner in writing.  
 
GC 9.2.6 If the Owner and Contractor do not agree on the existence, significance of, or whether the toxic or hazardous 

substances were brought onto the Place of the Work by the Contractor or anyone for whom the Contractor is 
responsible, the Owner shall retain and pay for an independent qualified expert to investigate and determine such 
matters. The expert’s report shall be delivered to the Owner and the Contractor.  
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GC 9.2.7 If the Owner and Contractor agree or if the expert referred to in paragraph 9.2.6 determines that the toxic or 

hazardous substances were not brought onto the Place of the Work by the Contractor or anyone for whom the 
Contractor is responsible, the Owner shall promptly at the Owner’s own expense: 
.1 take all steps as required under paragraph 9.2.4;  
.2 reimburse the Contractor for the costs of all steps taken pursuant to paragraph 9.2.5; 
.3 extend the Contract time for such reasonable time as the Consultant may recommend in consultation with the 

Contractor and the expert referred to in 9.2.6 and reimburse the Contractor for reasonable costs incurred as a 
result of the delay; and 

.4 indemnify the Contractor as required by GC 12.1 - INDEMNIFICATION.  
 
The term “toxic or hazardous substance” is not defined in CCDC; it is possible that GC 9.2 could be interpreted to 
cover COVID-19.  
 
We see this GC as potentially available to a Contractor in circumstances in which a Covid-19 outbreak takes 
place on an ongoing project. It is significant that under this GC, Contractor gets not only time and reimbursement 
of reasonable costs of delay, but also an indemnity by Owner, which could expose Owner to considerably greater 
liability than simply cost reimbursement.  

vii. Costs due to changes in laws, ordinances, rules, regulations or codes 

GC 10.2.7 If, subsequent to the time of bid closing, changes are made to applicable laws, ordinances, rules, regulations, or 
codes of authorities having jurisdiction which affect the cost of the Work, either party may submit a claim in 
accordance with the requirements of GC 6.6 – CLAIMS FOR A CHANGE IN CONTRACT PRICE. 

 
The province invoking the EMCPA and subsequently mandating the closure of all non-essential workplaces could 
be argued to be a change in “applicable laws, ordinance, rules, regulations, or codes of authorities having 
jurisdiction”. In that case, a Contractor could be entitled to additional reimbursement of costs under 10.2.7. 

 
Potential for Contract Terminaton  
In addition, Owners should be aware of the potential for termination of the contract at the insistence of the 
Contractor if the work is delayed for 20 Working Days or more under an order of a public authority.  
 
An example of a relevant provision is GC 7.2.2 of CCDC 2: 
 
7.2.2  If the Work is suspended or otherwise delayed for a period of 20 Working Days or more under an order of a court or 

other public authority and providing that such order was not issued as the result of an act or fault of the Contractor or 
of anyone directly or indirectly employed or engaged by the Contractor, the Contractor may, without prejudice to any 
other right or remedy the Contractor may have, terminate the Contract by giving the Owner Notice in Writing to that 
effect. 

 
The subcontractors of the Contractor have similar rights under SCC 7.2.2 of the CCA 1 contract between them and 
the Contractor.  
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An Owner using the CCDC or another contract containing similar provisions and faced with a project suspension 
exceeding 20 Working Days should consider consulting with its Contractor in advance to confirm the Contractor’s 
intentions to attempt to invoke its termination right or otherwise. We would expect that most Contractors in the 
present circumstances would prefer not to terminate. In the event a Contractor wishes to do so, it should be 
advised to seek legal advice on the matter because of the serious potential consequences to the Contractor if it 
terminated under 7.2.2 in circumstances in which a court would hold that it was 6.5.3, and not 6.5.2, that 
governed the parties’ rights amid the pandemic.  
 

Considerations for Consultant Contracts 
Insofar as the Consultant can provide its services off-site, such as design, report preparation, etc., it should not be 
affected by the pandemic. 

The Consultant’s obligations to provide on-site services will depend upon whether or not the project is on the 
essential workplaces list. For any workplace in active operation, those obligations may also depend upon whether 
the Contractor has implemented and maintained enhanced virus protection measures. A Consultant who refuses 
to attend the site where such measures are in place runs a risk, and if the individual representing the Consultant 
refuses to attend site for personal reasons, the Consultant should consider appointing another person to replace 
him/her. Failing that, there is potential exposure to Owner under GC 6.5.1 (see comments earlier).  
 
Additionally, the OAA 600 contract includes a provision related to suspension and abandonment of the contract. 
The provision in OAA 600 reads: 
 

GC 10.4 If the Project is suspended or abandoned in whole or in part for more than a total of sixty (60) days, it shall be 
deemed to be abandoned and treated in accordance with Article GC 10.2. 

 
The provision of GC 10.2 reads: 

 
GC 10.2 This Contract may be terminated by either party upon not less than seven (7) days written notice should the 

other party fail substantially to perform in accordance with its terms through no fault of the party initiating the 
termination. 

This interesting combination of clauses says, in effect, that if a project is suspended for more than 60 days, it’s 
deemed to be abandoned. But whether it is terminated depends upon a written notice being delivered, and it also 
depends upon a substantial failure to perform. It is unlikely that a suspension of a project due to an order under 
EMCPA could be considered to be a “failure to perform”. A Consultant wishing to invoke 10.4, therefore, is left in 
the odd position of having its contract deemed to be abandoned, but without any effective means to terminate it.  

For projects where a suspension of 60 days or more is likely, it is recommended to contact the architect in 
advance and confirm their intention to continue to provide services, notwithstanding 10.4. Confirm this intention in 
writing once agreed.  
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Should the architect wish to invoke 10.4, point out the problem mentioned above and ask them to reconsider. 
Otherwise, they may be looking at a breach of contract claim, with exposure for increased costs of the 
Consultants services. 
 

Advice for Owners 
In order to avoid or mitigate its exposure in claims for additional costs by the Contractor, Owners have a number 
of steps to take: 

1) Accept that the project has been delayed by a “force majeure” event and communicate such acceptance 
to the Contractor; 

2) Focus the entitlement to GC 6.5.3. Inform the Contractor that the Owner considers 6.5.3 to govern and 
agree to defer the point to later if the Contractor disagrees, with everyone reserving their rights.  

3) Remind the Contractor of its obligation to mitigate, and proactively work with the Contractor to enable and 
facilitate that mitigation. Meet with the Contractor to discuss its mitigation plan, and brainstorm such other 
measures which could be implemented, and offer assistance for same. Include schedule updates and 
possible resequencing of work in that discussion. 

4) Work with the Contractor to ensure appropriate site safety measures are in place and being maintained to 
protect against the virus. If necessary, reinforce with expectation with the Contractor. It is very much in 
Owner’s interest that this be done, not only because it is a legal and ethical obligation, but also because 
these measures will reduce or eliminate problems for the Contractor in procuring labour and suffering 
possible shut down orders at the instance of the Ministry of Labour. 

5) In general, maintain focus on the primary objective: protecting the workforce and getting the project back 
on track. If possible, defer issues of compensation for delay costs until later. If that is not possible, try to 
come to an interim arrangement whereby the Contractor receives at least some compensation to assist 
with the more obvious general conditions costs during the period of disruption.  

 

Conclusion 
As is obvious from this bulletin, it is difficult to provide simple answers to the most pressing questions facing 
Owners in this uncertain time. Owners’ potential exposure depends at least upon: 

a) the terms of the contract;  
b) the reason for delay (whether Owner-directed or due to a shut down mandated by a governmental 

authority); 
c) the type of costs being claimed; 
d) the cause and effect connection between costs being claimed and the pandemic; and, 
e) the mitigation efforts undertaken. 
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The approach we suggest Owners take in this unprecedented time would be to: 

1. Avoid hard confrontational positions.  
2. Focus on mitigating the consequences of the project and ameliorating the consequences of the pandemic 

as best as possible.  
3. Request that the appropriate contractual notices be delivered and keep communicating constructively. 

Socialize the Contractor to the importance of more active ongoing communication about its status, its 
intentions, etc., and reciprocate with similar ongoing communication to the Contractor. 

4. Reserve contractual rights.  
5. Remain as flexible as possible, while continuing to maintain a “we’re all in this together” attitude and 

approach. 

 

 

 

The foregoing provides only an overview and does not constitute legal advice. Readers are cautioned against 
making any decisions based on this material alone. Rather, specific legal advice should be obtained. 
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